





attorney will be evaluating recovery
for the benefit of the plan participants.
. The terms of an engagement letter
or wording on documents such as
“Privileged and Confidential Subject
to Attorney-Client Privilege”and
“Attorney Work Product” will not con-
trol a court’s decision as to whether
the communication is privileged or
subject to the fiduciary exception.
Courts will evaluate the nature of
the communication, including the
content, timing, and genesis of the
communication, to determine if
the communication is subject to
the exception.

Bottom line: A plan sponsor wears
several hats and should be aware which
hat it is wearing when it seeks legal
advice about the plan.Which hat is on
at the time of the communication will
determine whether the communication
is privileged. While there are no bright
line tests to determine whether attorney-
client privilege exists for a particular
communication, there are some distinct
guidelines provided by the courts. Please
note that because these guidelines are
based on court decisions, the comments
| have given with specific examples may
be different depending upon the jurisdic-
tion in which the parties are located. For

example, identify which type of com-
munication is or is not related to a settlor
function. What specific communication
about plan administration affecting plan
participants is publicized and who is the
client? Can the certain fees for the advice
be paid by the plan? The best advice
to a plan sponsor who is concerned
about privilege is to speak with an ERISA
attorney. By the way, those conversa-
tions would generally be privileged. %

Mary Giganti is an employee benefits attorney
with Waldheger Coyne, Cleveland, Ohio. She
can be reached at 440.835.0600 or mgiganti@
healthlaw.com.
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not indemnify the provider or trustee
if they sustain a loss because of their
gross negligence or willful conduct.

There are two major problems with
such typical language. First, and this
is strikingly and amazingly common,
even with large plans maintained by
very reputable, well-known financial
institutions, there’s no cross-indemnity.
By that | mean that the employer is
indemnifying the directed trustee and
the service provider for everything
under the sun, but there’s no clause
that protects the employer in recipro-
cal fashion. That is, the service pro-
vider isn’t agreeing to indemnify the
employer for the employer’s losses
resulting from the service provider’s
negligence. | call it a cross-indemnity
or reciprocal indemnity provision. It
absolutely must be added to any ser-
vice provider agreement. Anecdotally,
I have found that most financial insti-
tutions will readily confess to the abso-
lute inequity that exists without the
cross-indemnity and most will agree
to add that language. But they do not
raise it unless the employer does.

The second common problem
with indemnity language that results
in virtually all service agreements is
the condition that can be placed on
the triggering of the indemnification.
For example, the employer agrees to
indemnify the service provider for ser-
vice provider losses in connection with

the plan unless that loss is due to the
service provider's willful misconduct
or gross negligence. The problem is the
words “gross” or “willful” and similar
typical adjectives. That makes no sense
and is completely unfair and inequita-
ble. If a service provider screws up and
is negligent, and it sustains costs to fix
the problem it created, the employer
should not be responsible for paying
the service provider's losses due to the
service provider's “normal” negligence.
It makes no sense. The employer
should not pay the financial institu-
tion for its own mistakes. Because the
words “willful” or “gross” are used in
the contract or trust document, when
there is a dispute the employer and
fiduciary have the burden to show that
the error was due to “gross” or “willful”
misconduct. That puts the employer
and fiduciary in an almost impossible
situation to get out of paying the ser-
vice provider for the service provider's
own mistake. Employers need to strike
these words from the documents.
Another consideration when
changing providers is to evaluate the
impact of changes in the fees that the
employees—not the employer—pays.
The employer’s payment of fees
isn't a fiduciary issue.That is, it’s
not important what the employer
pays with respect to the employer’s
ERISA obligations. What is an ERISA
consideration? First, the plan can-
not pay fees that are the obligation
of the employer,such as a fine to
the late filing of a Form 5500.The

employer needs to carefully assess
the administrative fees that can be
passed on to the plan. Remember,
any plan paid fee will reduce the
employee’s benefits by reducing the
plan’s rate of return. ERISA requires
the fiduciary to identify and evaluate
the fees that are paid by the plan.In
many cases it can be difficult to get
that information in a usable format
for the employer to evaluate. This is

a fiduciary decision that brings into
play the employeremployee conflict
mentioned above, and that requires
both correct decision-making and,
importantly, documentation of it. How-
ever,the Department of Labor is ready
to release new requirements that will
make it easier to perform the due
diligence a fiduciary must undertake
when evaluating service providers.

In summary, when making a
change in service provider, we need
to go to my first comment: The
employer has to step back, take its
employer’s hat off, put on its fiduciary
hat, and ask the simple questions: “Is
this the best | can do for my employ-
ees?” “Whom am [ helping here?”

Is it a fiduciary breach to sign

an agreement with a one-sided
indemnity agreement?

Honestly, I've never thought of

it in that way because I always
insist that employers include a
cross-indemnity provision in their
agreements. Perhaps we can have a
follow-up discussion on that topic. %

401(k) Advisor 9



